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AbstrAct: The current UN policy regarding free speech presents a philo-
sophical dilemma between accepting the free speech provisions in the Uni-
versal Declaration of Human Rights and exceptions carved out for hatred, 
hostility, and religious defamation. The Declaration should be understood 
to imply viewpoint neutrality and the exceptions for defamation are not 
viewpoint neutral. If the UN were to adopt J. S. Mill’s crucial distinctions 
between expression and performative speech, content and context, and 
mental states and the acts motivated by them, it would be clear that hatred, 
hostility, and defamation cannot be exceptions to viewpoint neutral free 
speech. If the heart of free speech is freedom especially for the thought we 
hate, then the UN should abandon its exceptions or abandon appeals to free 
speech. However, I will offer a strong reason that it should not do the latter.

No serious advocate of “freedom of speech” has used that term to refer to an 
absolute right to say anything at any time. Arguably, the staunchest free 

speech champion, J. S. Mill, advocated freedom of thought and opinion while 
excluding certain speech acts such as incitement. Strictly speaking it would be 
nearly impossible to allow anyone to say anything. Such a stance would protect 
shouting in a hospital or monastery, protests in the middle of lectures or religious 
services, and criminal solicitation. It is better to conceive of free speech—as Mill 
does—as a protected class of speech acts that excludes shouting for no reason, 
threats and other things we do with words. Free speech advocates like Mill do 
not seek to protect “speech” in whatever form but rather a certain class that is 
labeled “free speech.”1

There remains one class of protected speech that is thought to be completely 
protected by Millian defenses of free speech. That core class consists of opinion 
and sentiment regardless of how pernicious or offensive or useless.2 The state must 
remain neutral about the value of the viewpoint (opinion, sentiment) within the 
public square and refrain from censoring a viewpoint outright. This state restric-
tion on abridging opinions is often referred to as viewpoint neutrality.
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The spirit of viewpoint neutrality is not unique to Mill. It is expressed in the 
Universal Declaration of Human Rights (hereafter the Declaration). Article 19 
says the following: “Everyone has the right to freedom of opinion and expression; 
this right includes freedom to hold opinions without interference and to seek, 
receive and impart information and ideas through any media and regardless of 
frontiers.”3 However, just as with the general principle of free speech, no free 
speech advocate seriously thinks this provision does not admit exclusions. After 
all, a literal reading of this tenet would require the UN to protect incitement to 
riot and tolerate the publishing of the formula for making a dirty bomb.

A more charitable reading would interpret the UN commitment, in Millian 
fashion, to require that any law excluding some speech-act from the class of pro-
tected speech should be neutral between viewpoints. Time, place, and manner 
restrictions may regulate when and where an opinion may be expressed but not 
specific opinions in any form.

But why should we think all viewpoints on a par? Why not think that incite-
ment to hatred of some group on the basis of their race or religion should not be 
included in the exclusions to free speech along with incitement to violence, or 
threats, or criminal solicitation? After all, the objection might go, they all harm, 
and the latter kind of indirect influence is often more pervasive, incendiary, and 
devastating than an isolated incident of racial or religious violence.

Concern about pernicious and harmful speech is included in the International 
Covenant on Civil and Political Rights (ICCPR), an international treaty enforced 
by the UN Human Rights Council based on the Declaration.4 The ICCPR treaty 
includes an expansion of the free speech article in the Declaration. Article 20 of the 
ICCPR states: “Any propaganda for war shall be prohibited by law. Any advocacy 
of national, racial or religious hatred that constitutes incitement to discrimination, 
hostility or violence shall be prohibited by law.”

According to the ICCPR some speech goes beyond the pale because it repre-
sents not expression but defamation of some religious or ethnic group which leads 
to hostility, violence, and discrimination. A recent resolution (7/19) adopted by 
the UN General Assembly urges states to “prohibit the dissemination, including 
through political institutions and organizations, of racist, xenophobic ideas and 
material aimed at any religion or its followers that constitute incitement to racial 
and religious hatred, hostility or violence.”5 This represents an expansion of the 
traditional exclusions against incitement to include opinions and sentiments 
concerning race, ethnicity, or religion.

I want to show that current UN policy regarding free speech presents a dilemma 
between the Human Rights provisions for free speech and the ICCPR exceptions for 
hatred, hostility, and religious defamation. To do this I will argue two main points

1) The Declaration should be understood to imply viewpoint neutrality
2) The ICCPR and Resolution 7/19 against religious defamation are not view-

point neutral.
This presents a dilemma. If the UN accepts (2) they cannot hold to (1) and vice 
versa. I will also argue that the reason for the apparent shift from the UN’s 
viewpoint neutrality to anti-defamation is caused by a lack of clarity just what 
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is meant by free speech without borders in the Declaration 19–20. If the heart of 
free speech is viewpoint neutrality, then the UN should abandon free speech. 
However, I will also offer a reason why that is a grave mistake.

CrUCial DiSTiNCTioNS For ViEwpoiNT NEUTraliTy

Mill distinguishes between expression and expressive acts, viewpoints and their 
contexts, and mental states and actions motivated by mental states. However, the 
ICCPR does not make these distinctions.

Mill says that the opinion that “corn-dealers are starvers of the poor” or “pri-
vate property is robbery” expressed in a newspaper article is pure opinion and 
must be immune from censorship (III, 1). However the same opinion uttered to a 
group assembled outside a corn dealer’s house is not opinion but an expressive act 
and thus not as free as an opinion. It will be helpful to look at Mill’s exact words: 
“An opinion that corn-dealers are starvers of the poor, or that private property is 
robbery, ought to be unmolested when simply circulated through the press, but 
may justly incur punishment when delivered orally to an excited mob assembled 
before the house of the corn-dealer, or when handed out among the same mob 
in the form of a placard” (III, 1).

It is significant that Mill, a utilitarian, does not directly appeal to the conse-
quences to decide whether or not some expression loses immunity from censor-
ship or prosecution. Mill says that if the newspaper article (or pamphlet) leads to 
the same violent outcome as a speech before a gathered crowd, it is nonetheless 
pure opinion and should not be censored.

We can take Mill’s example and update it to cover recent concerns about 
racial or religious pernicious speech. A recent controversy has arisen about the 
enforcement of libel laws in the U.K. with respect to expose books concerning 
the funding of terrorism.6 If the opinion “Middle-Eastern philanthropist X is 
an Islamo-fascist” is published in a book that causes others to hate X and harm 
him, then according to Mill, the opinion should be protected. However, if the 
same opinion were uttered to a mob outside of said philanthropist’s house, the 
speech could be subject to prior restraint or if violence occurred, the speaker 
could be punished.

Why is it that only the latter context can be censored given that both have the 
same content? The answer seems to be that the speech to the mob is not expression 
(as the publication of an article would be) but rather an expressive act.7

Mill makes a crucial distinction between expressive actions and expressions 
of opinion and says no one expects the former to be as free as the latter. Then 
he says that opinions may lose their immunity to censorship when they become 
instigation to some harmful act. The most charitable way to read this is that there 
are two poles, at one end is opinion and at the other end are actions that may 
express. Mill does not immediately place incitement into the camp of pure action 
but acknowledges that opinions can lose their status as being immune from legal 
sanction which is a status already assumed for pure actions.8

The concept that an opinion can lose its immunity when it becomes a performa-
tive act like incitement is consistent with the Declaration’s provision for freedom of 
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speech without frontiers. This is because the opinion itself is always free. The use 
of the opinion for a performative act is not. The ICCPR, however, does not make 
this distinction. Any speech that incites hostility, discrimination or violence can 
be censored by law. Resolution 7/19 calls for the prohibition of the dissemination 
of any xenophobic ideas in any context. This means that the viewpoint itself must 
not be uttered. Ostensibly, there is no distinction between expression disseminated 
before a mob and expression disseminated through a blog.

The aforementioned example of the corn-dealer from Mill highlights a second 
crucial distinction between the viewpoint itself and context. For Mill, what deter-
mines immunity from censorship is the context in which the viewpoint is uttered and 
the content. Content can be immune from censorship based on where or when it is 
expressed. Likewise, context is not sufficient to turn speech into incitement. Shout-
ing baseball scores before a mob is not incitement for the purposes of state action.

To see how this distinction would apply to the current concerns about incite-
ment and hostility, consider the so-called Mohammed Cartoon controversy. 
On September 30, 2005 the Danish newspaper, Jyllands-Posten published twelve 
political cartoons lampooning Islam and the prophet Mohammed. This sparked 
protests throughout Denmark and several other Muslim countries.

Two imams, Akkari and Abu Laban, constructed a dossier entitled “Dossier 
about Championing the Prophet Muhammad Peace Be upon Him.” (hereafter 
the AL dossier). In the dossier, Akkari and Abu Laban expressed the opinion 
that Denmark was overcome by secularism and that the Danish people who 
supported the cartoons are infidels.9 The inclusion of the term “infidels” sparked 
a particularly violent response from Islamic militants who interpreted jihad to 
include violence against infidels. Violence did indeed occur. On February 4, 2006, 
the Danish embassies in Syria were burned.

A Millian response to the AL dossier and the subsequent violence would not 
exclude the expression on the basis of its viewpoint. The opinion did not call for 
violence which would be an expressive act. The imams stated an opinion about the 
moral state of Denmark. The imams’ viewpoints were, therefore, expressions of 
opinion and not performative speech-acts. However, if the same dossier were read 
to a mob assembled in front of the Danish embassy, the context would transform 
the viewpoint from pure expression to incitement. In order to be excluded from 
the protected class of speech-acts, the content would have to have a reasonable 
expectation of causing incitement to violence and the context (time and place) 
must be specific. The ICCPR, however, does not make this distinction.

The last crucial distinction that the ICCPR fails to make is the distinction 
between mental states and actions that can be motivated by mental states. This 
omission is evident in Article 20.2 when pernicious speech that incites discrimi-
nation, hostility or violence is prohibited. The language of the ICCPR conflates 
actions (discrimination and violence) with mental states like hostility.

Is there a difference between incitement to violence and incitement to hostil-
ity? The terms are not conceptually tied together. One could be hostile without 
discriminating. One could discriminate without hostility. One could act violently 
without hatred. One could discriminate without violence etc. Likewise, violence 
need not be motivated by hostility. It can also be motivated by other attitudes. 
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If we define violence as only those acts of harm that stem from some negative 
attitude, this only proves the point. The definition would prove that the act of 
violence can be separated from the mental state that sparked it.10

When we isolate “hostility toward a race or religion” the divide becomes even 
more apparent. It is relatively easy to imagine someone being hostile toward a 
religious group and manifesting that hostility in ways other than violence or 
discrimination. For example atheists can often be said to be hostile towards any 
religion, yet it is reasonable for an atheist to be hostile toward a religion or even 
religious people but not engage in violence or discrimination.

An argument could be raised that hostility, discrimination, and violence all 
harm; therefore, they violate the Millian harm principle. Proponents of this argu-
ment could appeal to the harm caused by hostility as a reason to exclude it from 
the protected class Mill says is immune from censorship.

Mill never uses the term “harm principle” however. Instead Mill says that 
exclusion from the sphere of liberty occurs only when a clear and assignable duty 
has been violated (IV, 10). Not all harms violate clear and assignable duties to 
others. Thus, if some action does not violate a clear duty, it may still harm without 
losing its status as part of the protected class of speech acts.

Surely when the imams uttered their opinion that Danes are infidels, these 
utterances were a cause of the harm that resulted; however, the opinions them-
selves did not violate any clear duty to those harmed.11 Hostility should be clearly 
distinguished from violence because the latter represents a violation of clear and 
assignable duty. Without due process and just authority, violence is always a 
violation of the clear right not to be physically assaulted. No one, however, has 
a duty not to have hostility toward another.

Likewise, violence should be distinguished from discrimination for the same 
reason. While violence violates a duty not to assault, discrimination toward 
another may or may not violate a clear duty depending on the grounds for the 
discrimination and what is discriminated. We do not have a duty to refrain from 
the mental state of discriminating. We make discriminating decisions all the time. 
Rather it could be said that we have a duty not to act on unjust discriminatory 
grounds—race, sex, religion etc.—to deny someone their due.

Given that hostility is a mental state, can it be argued that incitement to hos-
tility is the same as incitement to violence or discrimination in such a way as to 
say they harm in the same way? There are two reasons that the answer should 
be negative. First, since hostility is a state of mind, it can be separated from the 
action that was motivated by the hostility. Second, legal punishment makes this 
distinction as a matter of course.12

If all of this is true, does it even make sense to speak of incitement to hostility 
rather than incitement to hostile actions? Another way to put the question is to 
ask: Can a person make someone else feel hostile without persuading him to feel 
hostile towards a third person? Setting aside drugs and brainwashing, incitement 
to hostile states of mind seems to be, in reality, persuasion. If so, what is required 
is a distinction between good persuasion and bad persuasion. If that distinction is 
made, however, then it seems the only difference between good and bad persua-
sion is the opinion itself—not the hostile state of mind.
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ViEwpoiNTS aND JUSTiFiED opiNioNS

The ICCPR and Resolution 7/19 do not make Mill’s three crucial distinctions 
between opinions and performative acts, between viewpoints and the context 
of their utterance, and the utterance of opinions and the mental states that they 
spring from. But these examples and worries only prove that there are crucial 
interpretive distinctions not spelled out in the ICCPR. It might be objected that 
no covenant can be completely clear. Someone might object that splitting hairs 
may be the pastime of philosophers, but it is a luxury that international policy 
makers do not have. What is needed is some compelling reason why it is crucial 
to draw a sharp line between the class of speech acts that represent the expression 
of opinions which are to be protected and performative acts that are excluded 
from the protection.

In On Liberty, Mill gives a substantive reason why governments should not 
interfere with the exchange of ideas no matter how pernicious. Mill claims that 
a man is not deserving of his confidence in his opinion unless:

He has kept his mind open to criticism of his opinions and conduct. Because it has 
been his practice to listen to all that could be said against him; to profit by as much 
of it as was just, and expound to himself, and upon occasion to others, the fallacy 
of what is fallacious. (II, 32)

The cost of abridging viewpoints is not being entitled to consider one’s opinion 
justified. If pernicious speech directed toward some religious group is abridged 
completely, it is not just the speakers who suffer from the censorship. The intended 
targets of the pernicious speech also lose something very important. They lose 
the confidence they have in their own opinions about the pernicious speakers 
and their message. To have confidence that one’s opinion is justified requires that 
one pay critical attention to the opinions of detractors, adjust one’s own position 
where the detractors’ opinions have merit, and, finally to expound to oneself and 
others those opinions that are fallacious and blameworthy.

To return to the cartoon controversy, if as many imams would require, the 
Danish state were to fine, imprison or otherwise punish those who would defame 
the prophet Mohammed in image or message, the Muslim community would not 
be deserving of confidence in its own claim that these anti-Muslim opinions are 
blameworthy, misleading etc.13 Indeed if this is true, we can agree with Mill that 
the peculiar evil of censorship is not that it robs the speaker of his expression but 
that it robs those who dissent from the means and the justification from which to 
criticize and protest (II, 1).

The position embodied in the ICCPR is not compatible with the UN Declara-
tion’s right to free speech. The ICCPR amendments call for exclusions that are 
incompatible with viewpoint neutrality implicit in the Declaration. The ICCPR 
fails to make explicit three key distinctions between opinions and performa-
tive acts, between the content and the context of an opinion when it is uttered, 
and between the expression of opinions and the mental states that they spring 
from. All of these distinctions are necessary to uphold the viewpoint neutrality 
implied by the Declaration’s freedom to hold opinions. More importantly these 
distinctions are crucial to preserving and promoting the practices of justification 
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necessary for free societies. Regimes that would abridge pernicious speech rob 
their citizens of justified opinions about their detractors and their own judgments 
of pernicious expression.
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